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INTERNATIONAL PIRACY IN TIME OF WAR. 

BTW. L. PBNFIELD. 



I. 

Iff upholding war as legitimate, it has been said that there is 
not a war which has not contributed to the progress of civilization, 
with a few exceptions which are cited in proof of the historic 
rule. The wars of Alexander the Great are instanced in illus- 
tration of the rule. But the beneficial effects of such wars are 
accomplished in modern times by the printing press, steam and 
electricity; and war can no longer be simply defended as an agent 
of civilization. 

War is not a remedy. It is an evil, of which the remedy is 
peace. It may remove old political abuses; or it may give rise 
to new ones, as its object, or incident, or both. Socially, it is 
not a purifier, but a demoralizer. It is always attended by a train 
of corrupt and corrupting influences. It leaves its lengthening 
trail on a generation. It propagates and multiplies social evils; 
it poisons and saps the springs of national life and power. It 
is not the school of the heroic virtues. Their nursery is the 
home, not the camp or the battle-field, which is only a scene of 
their display; but not more truly so than the Hay-market square, 
or the seat behind the throttle-valve, or the station at the brake. 

The War for the Union was the most necessary of all wars. 
It was both a war of defence and a war of emancipation. Its end 
was at once the preservation of our free institutions and the abo- 
lition of a vast and spreading social evil. 

If all men were reasonable and just, war would be unnecessary. 
It finds its only justification in their imperfection, in their un- 
reason and injustice — in the necessity of the defence or the 
emancipation of a people. Yet it is in its essence the attack 
of the right hand upon the left. The supreme remedy is arbitra- 
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tion. As a remedy it is applicable in all cases but a few. But 
it can never become the sole final resort, until the Millennium 
comes, when all men will listen to reason and justice; when arbi- 
tration will be needless. The war between Spain and the United 
States is a demonstration of this. It is a people's war — a war 
between a people on the one hand, maddened by centuries of 
heaped-up wrongs, cruelties and oppressions; and a people, on 
the other hand, rushing to the defence of its sovereignty. In the 
conscience of the one, it is a war of emancipation, in the con- 
science of the other, it is a war of defence. The conflict was 
inevitable. The destruction of the "Maine" was only the lighted 
match to the tinder. 

Victor Hugo thought only one more war was necessary — 
the war of emancipation. America furnishes the sublime 
spectacle of a war undertaken with the unmixed motive of the 
emancipation of an alien people; and the war begun for the eman- 
cipation of Cuba seems destined to end with the redemption of 
the Philippines. 

II. 

War has but one immediate object — to crush the adversary, 
to render his further resistance impossible; and to compel him 
to make a just peace. 

Some publicists maintain that, in a state of war, all the sub- 
jects of each belligerent are enemies of all those of the other. 
Others, less authoritative, perhaps, but more advanced, beeause 
more humane, maintain that it is a duel between nations — be- 
tween states as such, and not between individuals. But all agree 
that no state has the right to deprive of life the unarmed sub- 
jects of the enemy, unless they make resistance or take part in- 
dividually in the conflict. 

The employment of force is sanctioned and limited by neces- 
sity; and only so much stress may be put upon an enemy as may 
be necessary to overcome his armed resistance. Civilized states 
do not use the torch except in case of necessity. They do not 
wantonly destroy life or property. They do not inflict unneces- 
sary suffering or injury of any kind. They do not murder or 
starve prisoners of war, or non-combatants. 

III. 

In the present state of international law, including therein 
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the principles of the Declaration of Paris, the conduct of war 
on the seas is governed by the same general rules as are observed 
in war on land, except as regards the inviolability of private prop- 
erty. In war on land, booty has become unlawful, and respect for 
the rights of private property is departed from only in extraordi- 
nary and exceptional cases. But in war on the high seas, booty, 
under the name of prize, is a lawful object; and all private ships 
and cargoes belonging to the subjects of the enemy are liable to 
capture and confiscation by the adversary. The war is not waged 
alone against the armed forces of the enemy, but against all his 
inoffensive commerce in all the sea-borne ships of his subjects, 
in non-neutral waters. 

The Declaration of Paris abolished one form of piracy by 
privateering; it abolished another of its forms by protecting all 
goods, whether enemy or neutral (except contraband of war), 
from capture on the high seas under the neutral flag. But one 
necessary step remains to be taken — in the adoption of the 
principle of the inviolability on the high seas of all private prop- 
erty, except contraband of war, whether found in neutral or 
enemy bottoms. Its adoption has found an obstacle in the fre- 
quent association of two phrases — " free ships, free goods " and 
"enemy ships, enemy goods." The one has been treated as the 
corollary of the other; and although the latter has so far given 
way that neutral goods in enemy ships are free, it remains as an 
imaginary maxim to sanction the spoliation of private enemy 
property. The association of the phrases has done mischief 
enough. They should give way to the broader maxim that on 
the high seas all private property, excepting contraband of war, 
is free. The persistent, conjoined use of the phrases is a curious 
illustration of the pernicious effects of legal maxims, after they 
have become wholly or partially obsolete under changed con- 
ditions. But they have a certain charm. They are alliterative; 
they are epigrammatic; they stick in the memory. But there is 
no legal or logical relation between them. The first phrase is a 
maxim which consecrates a principle. The second is not a maxim 
because it violates an immutable principle — "Thou shalt not 
steal," from friend or enemy — a rule without exception. It is 
the law of peace; it is the law of war on land, with no exceptions 
other than those of necessity. And the capture of enemy private 
property in time of war, on the high seas, has never been at- 
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tempted to be justified on the ground that it is larceny or piracy 
— the true nature of the act; but on the ground of the supposed 
necessities of warfare of maritime powers; especially of Great 
Britain, as being its chief, effective means of warfare. And the 
regular men-of-war, as well as the volunteer navy, may exercise 
the right of capture of enemy private merchandise and ships, 
whether contraband of war or not. In maritime warfare this 
gives advantage to those nations who maintain powerful navies, 
which grow apace with the expansion and for the protection of 
their growing commerce. 

IV. 

But there is a growing tendency to limit all warfare, on sea 
as on land, to its true objective — the persons of the armed com- 
batants and the property of the state which strengthens the hand 
of the enemy. 

On May 30, 1792, the French Legislative Assembly unani- 
mously declared in favor of prohibiting the capture of private, 
unarmed enemy ships, and negotiated with foreign states to that 
end. 

In its war with Spain in 1823, France directed its navy to cap- 
ture only vessels of war and ships violating an effective blockade. 

At the end of the war between Austria, France and Sardinia, 
by the Treaty of Zurich, in 1859, all Austrian merchantmen, 
captured and not condemned, were restored. 

In March, 1865, the French government decreed the restitu- 
tion of captured Mexican merchantmen. 

In the war of 1866, Austria prohibited the capture of enemy 
ships and cargoes, on condition that the enemy power should 
observe strict reciprocity. Germany and Italy adopted the same 
rule. The King of Prussia ordered that enemy merchant ships 
should not be subject to capture, on condition of reciprocity, ex- 
cept under the same circumstances as would warrant the seizure 
of neutral ships. Italy adopted the same rule of freedom, with 
the exception of ships laden with contraband of war or which 
should attempt to violate a blockade. 

In April, 1868, the North German Diet voted a law author- 
izing the Federal Government to negotiate an international con- 
vention for the adoption of the principle of the inviolability pf 
private property on the high seas. 

In July, 1870, the French Legislative Assembly voted urgency 
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for the consideration of the proposition that private property, 
during war and peace, upon land and sea, ought to be respected 
by states as by individuals. In that year the King of Prussia 
announced that French merchantmen should be free from cap- 
ture, on condition of reciprocity; but the French government 
failed to adopt the rule and the Prussian proposal was withdrawn. 

Italy has by law, prohibited the oapture of merchant ships of 
an enemy state, which accords the same treatment to the Italian 
merchant marine. 

The attitude of this government from its foundation, down 
to the outbreak of the present war, has been consistent in its 
advocacy of the exemption of private property, except contra- 
band of war, from capture at sea. It adopted the principle in 
the Treaty of 1785, negotiated by Franklin, with Frederick the 
Great. In 1823, it proposed its adoption by the governments of 
England, France and Eussia. In 1856, it refused to accede to 
the Declaration of Paris in favor of the abolition of privateering 
unless the principle was adopted, which failed owing to the op- 
position of Great Britain. In 1861, Mr. Seward favored its ac- 
ceptance; and in 1870, Mr. Fish expressed to the Prussian 
government the hope that " the Government of the United States 
may soon be gratified by seeing it universally recognized, as 
another restraining and harmonizing influence imposed by 
modern civilization upon the art of war." In 1871, it was 
adopted in our Treaty with Italy, stipulating that in case of war 
between them, " the private property of their respective citizens 
and subjects, with the exception of contraband of war, shall be 
exempt from capture or seizure, on the high seas or elsewhere, by 
the armed vessels or by the military forces of either party," ex- 
cept in the attempt to enter a blockaded port. 

The attitude of this government in this respect is fixed; and 
whatever might be said for or against the adoption of the prin- 
ciple in the present war with Spain, and as to whether Spain 
would have probably granted or refused reciprocal treatment, in 
view of the reservation made by it in regard to privateering (in 
its acceptance of the principles of the Declaration of Paris), all 
the arguments which led to the early and consistent advocacy of 
the principle by this government still obtain. 

According to Professor Lawrence, a preponderance of Eu- 
ropean opinion favors its adoption; and "among jurists a vast 
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preponderance of authority is in favor of the proposed change." 
The Institute of International Law has thrice declared in its 
favor — in its sessions at The Hague, in 1875, at Zurich, in 1877, 
at Turin, in 1882. "But Great Britain herself has been the 
chief obstacle to the adoption of it by international agreement." 

In the war of 1870, Bismarck remonstrated with the French 
government against the treatment of the crews of merchantmen 
as prisoners of war; and while the French government disre- 
garded the protest, it admitted that the principle would be more 
in harmony with the present state of civilization. In the opinion 
of Professor Lawrence, the existing rule " tends to foster the idea 
that war may be waged by honorable men for their own private 
advantage; " and " it also carries with it the retention as prison- 
ers of war of the crews of the captured ships, though they are as 
truly non-combatants as the artisans and miners of an occupied 
province, whom no one dreams of reducing to captivity." 

Of all the great commercial nations, Great Britain alone 
stands fast by the rule of spoliation; and if its attitude in that 
respect seems to be sustained by that of the United States during 
the present war, it is not because this government has changed 
its principles or reversed its policy, but rather from the belief 
that under all the circumstances, and in view of .the gingerly 
attitude of Spain in regard to privateering, reciprocal treatment 
would not have been accorded. 

In its essence the confiscation of private property on the high 
seas is piracy, not less than privateering; for it also appeals to 
private greed and rapacity. And the eventual acceptance of the 
new principle seems to be assured; it is growing in constant favor, 
for it is "written in the conscience of humanity." Its advent 
was heralded by the Declaration of Paris; the march of events 
is electrical; the spirit of commerce, swiftly growing and ex- 
tending its civilizing influence, sways the world; and in conflict 
with it no law of peace or of war can permanently survive, except 
so far as essentially necessary to the exigencies of warfare. 

W. L. Penfibld. 



